
 

UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF MASSACHUSETTS 

 

ADAM PRESS, on behalf of himself and all 
others similarly situated,  

Plaintiffs, 

v. 
 

PUTNAM INVESTMENT FUNDS, et al., 

Defendants. 
 

Civil Action No. 05-CV-10923 (NG) 

 
   DEFENDANTS’ MEMORANDUM OF LAW                                                                            

IN OPPOSITION TO PLAINTIFF’S MOTION TO REMAND 
 

 All Defendants respectfully submit this Memorandum of Law in opposition to Plaintiff’s 

Motion to Remand this action to the Suffolk County Superior Court of the Commonwealth of 

Massachusetts.  As discussed below, Plaintiff’s claim is completely preempted by the Securities 

Litigation Uniform Standards Act 1998 (“SLUSA”), 15 U.S.C. §§ 77p(b), 78bb(f)(1).  The 

Complaint also presents substantial federal questions, over which this Court has jurisdiction.  

Accordingly, Plaintiff’s Motion to Remand should be denied.  

Introduction 

This case is one of more than 60 cases filed against Putnam management investment 

companies, their investment advisers, and other service providers since the fall of 2003 alleging 

misconduct relating to the “market timing” of Putnam mutual funds.  As with the others, the case 

is a direct result of investigations by the U.S. Securities and Exchange Commission and state 

regulators relating to market timing in the mutual fund industry, which culminated in consent 

orders relating to Putnam funds and numerous other mutual fund “complexes.”  See Compl. ¶¶ 3, 

22-26 (citing orders).  
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Beginning in February 2004, the Judicial Panel on Multidistrict Litigation (“JPML” or 

“Panel”) has transferred the vast majority of these cases – including a number that were removed 

from state court – to the United States District Court for the District of Maryland (“MDL Court”) 

for coordinated pretrial case management, as part of a comprehensive multidistrict litigation 

involving not only the cases concerning Putnam mutual funds, but more than 300 other cases 

asserting similar claims with respect to other mutual fund “complexes” (“Mutual Fund MDL”).   

In this Court, Plaintiff asks that his case be remanded to state court, so that he may 

litigate separate from the Mutual Fund MDL.  While the crux of his claim is the same alleged 

market timing of mutual funds that is at the core of all the cases pending before the  MDL Court, 

Plaintiff says that since his claim is made on behalf of certain holders of mutual fund shares, he 

can avoid preemption under SLUSA and proceed in state court instead.  Plaintiff further argues 

that his claim involves no federal question sufficient to confer jurisdiction on this Court, and that 

the outcome in this case is controlled by Judge Young’s ruling in a prior case, Meyer v. Putnam 

International Voyager Fund, 220 F.R.D. 127 (D. Mass. 2004).   

Plaintiff is wrong.  As recent decisions by the Second, Third and Seventh circuit courts of 

appeals make clear, a plaintiff cannot avoid SLUSA preemption simply by claiming to be a 

“holder.”  SLUSA preempts claims alleging misconduct “in connection with” the purchase or 

sale of securities, and if the facts pleaded show that this condition is met, the case is preempted.  

See Kircher v. Putnam Funds Trust, 403 F.3d. 478, 482-84 (7th Cir. 2005); Rowinski v. Salomon 

Smith Barney Inc., 398 F.3d 294, 300-05 (3d Cir. 2005); Dabit v. Merrill Lynch, Pierce, Fenner 

& Smith, Inc., 395 F.3d 25, 44-51 (2d Cir. 2005).  Plaintiff’s claim also necessarily raises 

substantial federal questions, and Judge Young’s opinion in Meyer is not controlling.  

Accordingly, Plaintiff’s Motion to Remand should be denied. 
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Motion To Stay  

On May 6, 2005 Defendants filed a Notice of Tag-Along Action with the JPML, seeking 

transfer of this case to the MDL Court (dkt. 2).  On May 26, the JPML issued a Conditional 

Transfer Order (“CTO”), finding that the case “appears . . . [to] involve[ ] questions of fact 

which are common to the actions previously transferred to the District of Maryland.”  See    

CTO-18, Ex. 1 to Memorandum in Support of Defendants’ Motion to Stay (dkt. 9).   

On June 7, before the JPML, Plaintiff filed a Motion to Vacate the CTO, arguing that the 

case should not be transferred to the MDL Court.  On June 10, in this Court, Defendants filed a 

Motion to Stay further proceedings until the JPML decided whether to transfer the case (dkt. 8).  

On June 14, the JPML scheduled Plaintiff’s motion for hearing on July 28, 2005.  See First 

Amendment to the Hearing Session Order and Attached Schedule (June 14, 2005) (Ex. 1 hereto).   

Defendants respectfully suggest that, for the reasons set forth in their Motion to Stay, this 

Court should defer consideration of Plaintiff’s Motion to Remand until the JPML has determined 

whether the case should be transferred to the MDL Court.  If transfer is ordered, the motion may 

be considered with other cases identical to this one that have been removed to federal court and 

tagged for transfer to the MDL Court, and with other cases previously transferred to the MDL 

Court presenting similar legal issues.  Indeed, in a preliminary ruling on the issue of SLUSA 

preemption, the MDL Court expressly noted that:  

The alleged wrongdoing giving rise to plaintiffs’ claims occurred in the national 
securities market – a market extensively regulated by federal authorities. . . .  The 
need for a single rule of decision in a complex financial environment in which 
innumerable institutions and firms participate . . . appears self-evident. 

 
In re Alger, Columbia, Janus, MFS, One Group and Putnam Mutual Fund Litig., 320 F. 

Supp. 2d 352, 355-56 (D. Md. 2004).  These considerations urge deferral of Plaintiff’s 

Motion to Remand at this time. 
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      The Complaint  

In his Complaint, Plaintiff Adam Press claims that he owns “Class B” shares of a mutual 

fund, the Putnam International New Opportunity Fund, that require him to pay a contingent 

deferred sales charge (“CDSC”) in the event he redeems the shares prior to the expiration of six 

years from the date he purchased them.  Compl. ¶¶ 1, 7.1  Plaintiff admits he agreed to pay these 

charges when he purchased his shares, but says he now desires to avoid this obligation because 

“Putnam through certain of its employees (and agents) engaged in misconduct . . . including 

market timing . . . [and] unfair business practices” regarding Putnam mutual funds.  Id. ¶¶ 2, 20.  

Purportedly on behalf of a class of mutual fund investors, Plaintiff sues more than 50 different 

Putnam management investment companies, in addition to the one that issued his shares. 

ARGUMENT 

 Plaintiff’s Motion to Remand should be denied because his claim is completely 

preempted by SLUSA.  In addition, the Complaint presents substantial questions of federal law 

over which this Court has jurisdiction.   

I. Plaintiff’s Claim Is Preempted by SLUSA. 
 

SLUSA was adopted to “make[ ] Federal Court the exclusive venue for most securities 

class action lawsuits . . . [and to] prevent plaintiffs from seeking to evade the protections that 

Federal law provides against abusive litigation by filing suit in State, rather than in Federal, 

court.”  H.R. Conf. Rep. No. 105-803 (1998), at 13.  See Behlen v. Merrill Lynch, 311 F.3d 1087, 

1091-92 (11th Cir. 2002).  To achieve this goal, SLUSA expressly preempts any “covered class 

action based upon the statutory or common law of any State,” which alleges either an “untrue 

                                                 
1  Mutual funds distributed through brokers, life insurance companies, and other intermediaries typically 
carry fees, called “sales loads,” which are charged to shareholders either at the time of purchase, upon redemption, 
or both.  Where shares of the same fund are offered with different load options, the shares are typically divided into 
different classes, with Class B shares usually involving no front-end load, but a CDSC that declines over time.  See 
generally ING Principal Protection Funds Deriv. Litig., 2005 WL 1107072, at *1 (D. Mass. May 9, 2005). 
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statement or omission of a material fact” or the use of “any manipulative or deceptive device,” 

“in connection with the purchase or sale of a covered security.”  15 U.S.C. §§ 77p(b), 78bb(f)(1).    

 As set forth in Defendants’ Notice of Removal, the Complaint in this case meets all of 

these requirements.  Indeed, in his Motion to Remand, Plaintiff challenges only one of these 

requirements – that the misconduct he alleges is “in connection with” the purchase or sale of 

securities.  (Pl. Mem. at 5-7).  Plaintiff’s argument is incorrect, and his claim is preempted.2 

A. Because SLUSA Is a Remedial Statute, Its “In Connection With” 
Requirement Must Be Construed Broadly. 

 
SLUSA is a remedial statute designed to prevent securities class action plaintiffs from 

circumventing the procedural protections Congress adopted in the Private Securities Litigation 

Reform Act of 1995 (“PSLRA”), Pub. L. 104-67, 109 Stat. 737 (1995).  The PSLRA, codified in 

relevant part at 15 U.S.C. § 78u-4, prescribes heightened pleading standards for private securities 

fraud suits, 15 U.S.C. § 78u-4(b)(1) & (2), and requires the dismissal of any complaint that fails 

to meet these heightened pleading requirements. 15 U.S.C. § 78u-4(b)(3)(A).  The PSLRA also 

provides for a mandatory stay of discovery during the pendency of a motion to dismiss.  15 

U.S.C. § 78u-4(b)(3)(B).  Shortly after it was adopted, “Congress realized that many of the goals 

of [the] PSLRA were being frustrated because plaintiffs were simply shifting their securities 

class actions from federal to state court, where the PSLRA did not restrict the ir claims.”  Riley v. 

Merrill Lynch, Pierce, Fenner & Smith, Inc., 292 F.3d 1334, 1341 (11th Cir.) (citing Pub. L. No 

                                                 
2   In the “Facts” section of Plaintiff’s Motion to Remand, Plaintiff asserts that “there is no allegation that 
defendants made any misrepresentations about their funds” and that the “Complaint does not allege fraud in 
connection with the purchase or sale of securities.”  Pl. Mem., at 3.  To the extent this constitutes an argument that 
the Complaint does not allege any material misstatement or omission, or any manipulative or deceptive device, see 
15 U.S.C. § 77p(b)(1), (2), it ignores the plain language of the Complaint.  See, e.g., Compl., ¶¶ 18, 19 (“Putnam . . . 
represented and warranted that it would continue to conduct its business at the same level of integrity”), ¶ 20 
(Defendants engaged in “misconduct,” including “unfair business practices,” and their integrity was “seriously 
compromised”); ¶ 26 (Defendants allegedly “unethical or dishonest”), ¶ 30(c) (defendants allegedly “engag[ed] in 
unfair and deceptive trade practices”).  See also Rowinski, 398 F.3d at 299-300 (claims alleging misrepresentations 
or omissions are preempted, regardless of whether they are legal elements of the claims).  
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105-353 § 2(2)), cert. denied, 537 U.S. 950 (2002).  SLUSA was adopted in 1998 to close this 

loophole. See Lander v. Hartford Life & Annuity Ins. Co., 251 F.3d 101, 108 (2d Cir. 2001). 

 The federal courts of appeals have instructed that “[i]n construing the meaning of 

SLUSA’s key terms, [a court] must view SLUSA in this larger statutory context.”  Riley, 292 

F.3d at 1340.  Hence, when a court considers whether SLUSA’s “in connection with 

requirement” has been met, the statute should be “construed not technically and restrictively, but 

flexibly to effectuate its remedial purposes.”  Falkowski v. Imation Corp., 309 F.3d 1123, 1129 

(9th Cir. 2002) (quoting SEC v. Zandford, 525 U.S. 813, 819 (2002)).3 

 Although SLUSA does not define the phrase “in connection with,” the identical phrase is 

found in Section 10(b) of the Securities Exchange Act, 15 U.S.C. § 78j(b).  Courts construing 

SLUSA’s “in connection with” requirement, therefore, have looked to cases interpreting the 

identical language in Section 10(b).  See Falkowski, 309 F.3d at 1129; Riley, 292 F.3d at 1342. 

 According to the Supreme Court, the “in connection with” requirement of Section 10(b) 

should be construed broadly.  For example, in SEC v. Capital Gains Research Bureau, 375 U.S. 

180, 186 (1963), the Supreme Court ruled that the “in connection with” requirement must be 

construed “not technically and restrictively, but flexibly” in order to promote the remedial 

purpose of Section 10(b).  Id. at 195.  See also Affiliated Ute Citizens v. United States, 406 U.S. 

128, 151 (1972) (same).  Applying this principle in Superintendent of Ins. v. Bankers Life & Cas. 

Co., 404 U.S. 6 (1971), the Supreme Court found that the “in connection with” requirement was 

met when deceptive practices “touch” the purchase or sale of securities.  Id. at 12-13. 

 The Supreme Court reiterated this principle in SEC v. Zandford, 535 U.S. 813 (2002).  In 

that case, a securities broker persuaded two clients to open a joint account, then liquidated their 

                                                 
3  Plaintiff argues that “removal statutes” should be strictly construed.  Pl. Mem., at 3-4.  However, SLUSA  
is not a “removal statute,” it is a remedial statute, and therefore “should be construed broadly to effectuate its 
purposes.”  Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (applying “familiar canon of statutory construction”).  
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securities and misappropriated the funds for his own use.  Id. at 815-16.  The Supreme Court 

rejected the argument that the facts showed only common law fraud, conversion and breach of 

fiduciary duty, noting that the complaint described “a fraudulent scheme in which the securities 

transactions and breaches of fiduciary duty coincide.”  Id. at 825.  See also United States v. 

O’Hagan, 521 U.S. 642, 656 (1997) (misconduct and securities transaction coincide where 

attorney used information about client’s planned tender offer to trade stock of target company).  

Accordingly, SLUSA’s “in connection with” requirement should be considered satisfied 

if the alleged misconduct “coincides” with or “touches” a purchase or sale of securities.   

Zandford, 535 U.S. at 822; Bankers Life, 404 U.S. at 12-13.  This standard is established when 

misconduct has more than a “tangential” relation to a securities transaction, Falkowski, 309 F.3d 

at 1130-31, or “necessarily involve[s] allegations of a purchase or sale of securities,” Dabit, 395 

F.3d at 48, or if “the prayer for relief ‘connects’ the state law claims to the purchase or sale of 

securities.”  Rowinski, 398 F.3d at 302.   

B. The “In Connection With” Requirement Is Met Here.  
 

The allegations in the Complaint readily meet these standards.  The alleged misconduct 

coincides with the purchase and sale of Putnam fund shares because (1) the essence of the 

Complaint is that Defendants breached a term or condition of the agreement under which 

Plaintiff purchased his shares, which will damage Plaintiff once he redeems those shares, and  

(2) Plaintiff’s class definition expressly includes other investors who already have redeemed 

their shares and suffered this alleged injury, and does not exclude claims by investors who 

purchased shares during the class period.  In addition, even if the Complaint had expressly 

excluded claims by purchasers and sellers of Putnam Funds, the case still would be preempted 

because SLUSA is not limited to claims brought by purchasers and sellers of securities.     
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1. Plaintiff Alleges That Defendants Breached A Condition Of Their 
Contract, And That He Is Injured When Shares Are Redeemed. 

As alleged in the Complaint, when Plaintiff purchased his shares, he did so pursuant to a 

contract that required him to pay a CDSC if he redeemed those shares before the expiration of 

six years from the date of purchase.  Compl. ¶ 1.  Plaintiff further alleges that “an implied term 

of the agreement pursuant to which the investments were made,” id. ¶ 2, was that Defendants 

would make “the interests of fund shareholders their highest priority.”  Id. ¶ 18.  Plaintiff claims 

Defendants breached the parties’ agreement by “engaging in various forms of misconduct, 

including market timing, which indicated . . . that the interests of the fund shareholders was not 

the highest priority, that they did not act in good faith . . . and that their integrity was seriously 

compromised.”  Id. ¶ 20.  Because of this alleged breach, Plaintiff argues, he and the members of 

the putative class should be allowed to redeem their shares without paying the CDSC.  Id.       

First, these claims “necessarily involve allegations of a purchase or sale of securities.”  

Dabit, 395 F.3d at 48.  According to the Complaint, the alleged misconduct violated a contract 

term “pursuant to which” Plaintiff purchased his shares.  Compl. ¶ 2.4  In addition, as alleged in 

the Complaint, the CDSC only takes effect upon a redemption of those shares within a six-year 

period following their purchase.  Id. ¶ 1.  In fact, some putative class members have already 

redeemed their shares, and “been . . . required to pay a significant [CDSC] charge,” id. ¶ 25, 

which the Complaint seeks to recover.  Id. at 11.  Plaintiff’s claim therefore touches, coincides 

with, and is directly connected to his purchase and redemption of shares in Putnam funds.  See 

Rowinski, 398 F.3d at 303 (“prayer for relief encompasses trading fees and commissions – 

charges incurred only in connection with the purchase and sale of securities”); Behlen, 311 F.3d 

                                                 
4  This alleged breach was allegedly “so material as to justify Plaintiff and all class members to terminate the 
contracts.”  Id. ¶ 31.  By definition, a material breach occurs when “an essential and inducing feature of the 
contract” is violated.  See, e.g., Lease-It, Inc. v. Mass. Port Auth., 33 Mass. App. Ct. 391, 396 (1992).  
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at 1094 (fees and commissions about which plaintiffs complain “were not incidental to the sale 

of securities, but were an integral part of the transactions”); Falkowski, 309 F.3d at 1130-31 

(concealment of facts about company’s operations “coincides” with plaintiffs’ acquisition of 

stock options and therefore meets SLUSA’s “in connection with” requirement). 

Second, as the Complaint makes clear, Plaintiff bases his claim of breach on certain 

consent orders entered by the SEC and state regulators.  Compl. ¶¶ 22-26.  In particular, Plaintiff 

expressly relies on the “specificity of the wrongdoing alleged” by these government authorities, 

id. ¶ 3, including “a litany of findings constituting misconduct,” and the assertion that “Putnam 

had . . . allow[ed] some managers and certain plan participants to market time its mutual funds.”  

Id. ¶ 23.  Notwithstanding this misconduct, claims Plaintiff, “Class Members that wish to sell 

their shares . . . have been and will be required to pay a significant charge.”  Id. ¶ 25. 

The SEC Orders that Plaintiff references state, among other things, that “Putnam has 

known since at least 2000 that certain of its investment professionals were engaging in short-

term trading of Putnam funds in their personal accounts,” and that Putnam “failed to take 

adequate steps to detect and deter such trading activity.”  SEC Order Making Findings And 

Imposing Partial Relief, at ¶¶ 3, 10 (Nov. 13, 2003) (Ex. 2 hereto).5  The putative class, however, 

includes “all holders of Class B shares of Putnam mutual funds as of October 28, 2003” which 

are or have been subject to a CDSC.  Compl. ¶ 9.  As a result, the class necessarily includes some 

number of investors who purchased their shares after 2000, when, according to the consent 

orders, “improper trading” had been discovered but had not yet been stopped.  Id. ¶ 25.   

                                                 
5  The SEC’s November 13 Order is incorporated by reference in the SEC’s Order Making Findings and 
Imposing Supplemental Remedial Sanctions (Apr. 8, 2004), on which Plaintiff relies for its “litany of findings 
constituting misconduct.”  Compl. ¶ 23.  See SEC April 8, 2004 Order (Ex. 2) at § III.  The Court may consider this 
public document in resolving Plaintiff’s motion, as Plaintiff himself relies on it in his  Complaint.  See, e.g., Jorge v. 
Rumsfeld, 404 F.3d 556, 559 (1st Cir. 2005) (motion to dismiss);  Warner v. Atkinson Freight Lines Corp., 350 F. 
Supp. 2d 108, 112 (D. Me. 2004) (considering document “integral to Plaintiff’s Complaint” for purposes of deciding 
motion to remand). 
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Consequently, the Complaint implicitly alleges misrepresentations by Defendants at the 

time these individuals purchased their shares.  As to them, Plaintiff’s theory is that, at the same 

time Defendants were “contract[ing]” with members of the putative class to make investors’ 

interests Defendants’ “highest priority,” Compl. ¶¶ 18-19, Defendants knew they were not doing 

so.  Id. ¶ 20.  Such a claim is plainly “in connection with” the purchase of securities.  

The claims in Dabit are analogous.  There, the plaintiffs sued to recover certain fees and 

commissions they paid to defendants for investment advice.  395 F.3d at 30.  The pla intiffs 

claimed breach of contract:  that, despite their agreement to provide plaintiffs with objective 

advice, the defendants provided them with biased advice in order to curry favor with investment 

bankers.  Id.  The defendants removed the case and argued that the claims were preempted by 

SLUSA.  See id. at 31.  The court agreed, finding that while the complaint was “generally careful 

to discuss only retention of [securities] during the relevant ‘class period,’” it also alleged that 

misrepresentations were made during the same time.  Id. at 45-46.  “Thus the complaint sweeps 

in the claim of [putative class members] who purchased the stock during the class period in 

reliance on the misrepresentations and were damaged thereby.”  Id. at 46.   

Other courts have reached similar conclusions.  See Professional Mgmt. Assoc., Inc. 

Employees’ Profit Sharing Plan v. KPMG LLP, 335 F.3d 800, 803 (8th Cir. 2003) (where 

plaintiff alleges misrepresentations before he “bought and held” stock, he implicitly alleges 

misconduct “in connection with” purchase of securities), cert. denied, 540 U.S. 1162 (2004); 

Dudek v. Prudential Sec., Inc., 295 F.3d 875, 878 (8th Cir. 2002) (essence of claim is that 

defendants’ misconduct caused plaintiffs to invest in inappropriate securities); see also Rowinski, 

398 F.3d at 300-02 (question is not whether “misrepresentation” is an element of plaintiff’s 

claim, but “whether the SLUSA elements are ‘alleged’ in one form or another”). 
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Third, the Complaint specifically alleges that substantial redemptions by shareholders 

following disclosure of market timing in Putnam funds constitute a breach of contract.  Compl. ¶ 

3(c) (the “facts and circumstances . . . constitut[ing] a breach of the agreement . . . between 

defendants and class members” includes “the substantial redemptions by shareholders following 

the charges being made public”).  As redemptions clearly constitute “sales” of securities within 

the meaning of SLUSA, Plaintiff has alleged misconduct “in connection with” the purchase or 

sale of secur ities and his claim is preempted. 

2. Plaintiff’s Proposed Class Includes Individuals Who Redeemed 
Putnam Funds Shares, And Does Not Exclude Investors Who 
Purchased Such Shares.  

Plaintiff argues that SLUSA’s requirements are not met because Plaintiff “limits the 

proposed class to ‘holders’ of Class B shares,” and therefore his claim “does not arise ‘in 

connection with the purchase or sale’ of B shares of Putnam mutual funds.”  Pl. Mem. at 5.  Yet 

the class definition necessarily includes investors who redeemed Putnam fund shares, and does 

not exclude investors who purchased such shares, thereby bringing this case squarely within the 

scope of SLUSA preemption. 

 While Plaintiff claims his case is brought on behalf of “holders” of Class B shares, the 

class definition includes all such investors required to pay a CDSC “in the event they redeem 

such shares prior to the expiration of 6 years from purchase or have been assessed a CDSC for 

redeeming such shares on or after October 28, 2003.”  Compl. ¶ 9 (emphasis added).  The 

Complaint further alleges that some putative class members already “have been . . . required to 

pay a significant sales charge.”  Id. ¶ 25.   

As a consequence, the class necessarily includes individuals who have “sold” their 

shares, and who were assessed the charge that Plaintiff now claims should not have applied due 

to Defendants’ alleged misconduct.  Compl. ¶¶ 1, 2, 20, 25, 26.  Indeed, Plaintiff’s claim for 
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relief also includes a plea for money damages to compensate these individuals for the CDSCs 

they paid.  Id. at 11 (demand that Defendants pay “each Class member their actual damages”). 

In addition, the putative class alleged in the Complaint could potentially include Putnam 

fund purchasers as well.  Because the only requirement for membership in the putative class is 

that the shareholder held shares of a Fund subject to a CDSC as of October 28, 2003, the class 

could also include investors who purchased their such shares (directly or through dividend 

reinvestment) during the class period.  Indeed, it is an established fact that the vast majority of 

mutual fund investors reinvest their dividends by purchasing additional shares of the same  

fund.6   

Including in the class investors who sold shares (and paid the disputed CDSC), and 

failing to exclude from the class investors who purchased shares (or purchased additional shares) 

during the class period, brings Plaintiff’s claim within the scope of SLUSA preemption.  As 

Judge Stearns has held, “[i]f a class representative could give purchasers and sellers a free ride 

by salting into the class a member or two with holding claims, it would be a rare case in which 

SLUSA applied at all.”  Cape Ann Investors LLC v. Lepone, 296 F. Supp. 2d 4, 12 n.6 (D. Mass. 

2003) (SLUSA applies because class includes both purchasers and holders and complaint “offers 

no means of distinguishing” between the two).   

Also on point is Kircher, where the putative class was defined as all investors in certain 

mutual funds who held their shares between two specified dates.  403 F.3d at 482.  According to 

the Seventh Circuit, “[a]s an effort to evade SLUSA, this class definition is a flop:  some of the 

investors who held shares during the class period must have purchased their interest (or increased 

                                                 
6  See O’Neal, Purchase and Redemption Patterns of US Equity Mutual Funds, Financial Management  63 
(Apr. 1, 2004) (almost 90% of mutual fund investors automatically reinvest dividends).  Dividend reinvestments 
generally are considered “purchases” under the securities laws.  See Deutschman v. Beneficial Corp., 761 F. Supp. 
1080, 1087 (D. Del. 1991). 
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it) during that time, others, who owned shares at the beginning of the period, undoubtedly sold 

some or all of their investment during the window.  Each of the funds has substantial daily 

turnover, so the class of ‘all holders’ during even a single day contains many purchasers and 

sellers.  All of these class actions therefore must be dismissed.”  Id. 

Other cases reach the same result based on similar allegations.  For example, in Rowinski, 

the plaintiff claimed the defendants breached their contract with investors by providing biased 

investment advice, and sought to recover “all fees and charges collected” for that advice.  398 

F.3d at 297.  The plaintiff argued that “investment research is not necessarily disseminated in 

connection with the purchase and sale of securities, citing investors who ‘hold,’ rather than 

purchase or sell, the recommended securities.”  Id. at 303.  The court rejected this argument, and 

held the claim preempted by SLUSA, because the plaintiff’s class definition was not “limited to 

non-purchasers and non-sellers, and it necessarily encompasses claims by . . . [investors] who 

purchased or sold the misrepresented securities.”  Id.  See also Dabit, 395 F.3d at 45-46 

(Complaint did not limit class to investors who purchased securities before misrepresentations, 

and nothing in complaint excluded claims for damages from purchases thereafter); Professional 

Mgmt. Assoc., 335 F.3d at 803 (because complaint alleged misrepresentations beginning in 1994 

and class members both bought and held shares later, complaint implicitly alleged 

misrepresentations in connection with the purchase of securities); Riley, 292 F.3d at 1345 

(SLUSA applies when claim “sweeps within its ambit actual purchases or sales of stock”); In re 

Worldcom, Inc., 263 F. Supp. 2d 745, 771 (S.D.N.Y. 2003) (SLUSA applies when class 

definition did not “distinguish between purchasers and holders).7 

                                                 
7  Nor are Plaintiff’s cases to the contrary.  See, e.g., Green v. Ameritrade, Inc., 279 F.3d 590, 598-99 & n.7 
(8th Cir. 2002) (no claim by any seller of securities, and express disclaimer of damages arising from any stock 
transactions); Feitelberg v. Credit Suisse First Boston LLC , 2003 WL 22434098, *4-5 (N.D. Cal. 2003) (same);  
Shaev v. Claflin, 2001 WL 548567, *4-5 (N.D. Cal 2001) (claim that new stock options diluted value of shares held 
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3. Plaintiff Could Not Avoid Preemption By Limiting Class To 
“Holders” Because SLUSA Covers All Claims That Coincide With 
Purchases Or Sales Of Securities. 

Even if Plaintiff had limited his claim to “holders,” which he did not, it would still be 

preempted because SLUSA covers all claims of misconduct “in connection with” the purchase 

and sale of securities, not just claims asserted by individuals who themselves have purchased and 

sold.  The opinion in Kircher makes this clear.  

In Kircher, investors sued several investment companies for failing to ensure that their 

funds’ share prices were set accurately each day.  This allegedly allowed market timers to buy 

shares when they were overpriced and sell shares when they were underpriced, thereby 

“diverting gains from the mutual funds’ long-term investors.”  403 F.3d at 481.  Several cases 

were consolidated for the appeal, and in all but one the plaintiffs implicitly had alleged that their 

purchases coincided with certain misrepresentations and omissions by the defendants regarding 

market timing.  Id.  482-83.  As discussed above, the court of appeals found these allegations 

sufficient to bring the cases within the scope of SLUSA.  Id. 

In the remaining case, however, plaintiffs had “define[d] the class as all investors who 

held the fund’s securities during a defined period and neither purchased nor sold shares during 

that period.”  Kircher, 403 F.3d at 483.  The Seventh Circuit found the case was nevertheless 

preempted by SLUSA.  According to the court, the “in connection with” language of SLUSA has 

the same meaning as the same language in Section 10(b) of the Securities Exchange Act of 1934, 

the purpose of which is to “ensure[] that the fraud occurs in securities transactions rather than 

some other activity.”  Id. (citing SEC v. Zandford, 535 U.S. 813, 821-22 (2002)).  That language, 

moreover, includes no requirement that a plaintiff “purchased or sold securities,” and thus no 

                                                                                                                                                             
by existing owners of stock); Gordon v. Buntrock , 2000 WL 556763, *1 (N.D. Ill. 2000) (class composed of 
investors who bought stock before and held stock until after period when misrepresentations made).   
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such limitation exists on the cases that are preempted by SLUSA.  Id.  While the court 

recognized that, in Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975), the Supreme 

Court had limited the private right of action under Section 10(b) of the Exchange Act to claims 

brought by purchasers and sellers of securities, it held that later cases decided by the Supreme 

Court made clear that the language of Section 10(b) itself was not so limited.  Id. at 483-84 

(citing United States v. O’Hagan, 521 U.S. 642, 664 (1997), Holmes v. SIPC, 503 U.S. 258, 284 

(1992), and United States v. Naftalin, 441 U.S. 768, 774 n.6 (1979)).   

 As discussed above, Plaintiff’s efforts to avoid SLUSA preemption by alleging that his 

claim is brought exclusively on behalf of “holders” are undermined by the allegations in his own 

Complaint.  Nor could those efforts succeed in any event because, under Kircher, SLUSA 

preempts claims of misconduct “in connection with the purchase or sale of securities” regardless 

of whether the plaintiffs bought and sold the securities involved.  As the Seventh Circuit held in 

Kircher, “plaintiffs’ effort to define non-purchaser-non-seller classes is designed to evade 

PSLRA in order to litigate a securities class action in state court in the hope that a local judge or 

jury may produce an idiosyncratic award.  It is the very sort of maneuver that SLUSA is 

designed to prevent.”  Kircher, 403 F.3d at 484.  The same is true in this case.  

II. The Complaint Presents Substantial Federal Questions.  
 

The Motion to Remand should also be denied because the Complaint presents substantial 

federal questions over which this Court has jurisdiction.   

While Plaintiff argues that the Investment Company Act of 1940 (“ICA”) “does not 

preempt state law claims,” Pl. Mem. at 7, removal is not limited to cases where a federal statute 

expressly authorizes it.  Instead, a state law claim may still “arise under” federal law when its 

resolution requires the determination of a substantial question of federal law.  Rossello-Gonzalez 
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v. Calderon-Serra, 398 F.3d 1, 12-13 (1st Cir. 2004); see also Franchise Tax Bd. v. Constr. 

Laborers Vacation Trust, 463 U.S. 1, 13 (1983) (claim arises under federal law if the plaintiff’s 

“right to relief under state law requires the resolution of a substantial question of federal law”).8 

First, resolution of Plaintiff’s claim requires a determination of whether Defendants have 

committed any “wrongdoing” under federal law.  As discussed above, Plaintiff’s claim of breach 

is expressly founded on the allegations contained in the SEC consent orders.  It is the “litany of 

findings constituting misconduct” in these orders that Plaintiff says relieves him of his obligation 

to pay the CDSC.  Compl. ¶ 3, 23, 26, 31.9  State law claims founded on alleged violations of 

federal law raise substantial federal questions.  See, e.g., D’Alessio v. New York Stock Exchange, 

Inc., 258 F.3d 93, 101-02 (2d Cir.) (where “central premise” of claim is “rooted in violations of 

federal law . . . [and] requires court to construe federal securities laws . . . . the federal issue is 

substantial”), cert. denied, 534 U.S. 1066 (2001); Marcus v. AT&T Corp., 138 F.3d 46, 55-56 

(2d Cir. 1998) (state law breach of warranty claim that seeks enforcement of tariff agreements 

created under federal law); T.B. Harms Co. v. Eliscu, 339 F.2d 823, 827 (2d Cir. 1964) (“Even 

though the claim is created by state law, a case may ‘arise under’ a law of the United States if the 

complaint discloses a need for determining the meaning or application of such a law.”).   

Second, any resolution of Plaintiff’s claim would require a court to construe the SEC 

Orders, and granting Plaintiff the remedy he seeks would potentially conflict with them.  Indeed, 

those Orders expressly require payment of “the monetary amounts necessary to fairly 

compensate Putnam funds’ shareholders for losses attributable to excessive short-term trading 
                                                 
8  Plaintiff’s cases are irrelevant to this question.  Burks v. Lasker, 441 U.S. 471 (1979), says nothing about 
removal jurisdiction.  Instead, it holds that the rights of mutual fund trustees to consider whether to dismiss a 
shareholder derivative suit brought under the ICA are governed under state, not federal, law.  Id. at 486.  Green v. 
Fund Asset Mgmt., L.P., 245 F.3d 214 (3d Cir. 2001), merely holds that state law breach of fiduciary duty claims do 
not interfere with the legislative goals behind § 36(b) of the ICA.  Id. at 223. 
 
9  As noted in the SEC’s April 8, 2004 Order, the conduct alleged in the state consent order is “identical to 
that found” in the SEC’s November 13, 2003 Order.  See SEC April 8, 2004 Order (Ex. 2) at § III. 
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and market-timing trading activity by Putnam employees,” SEC Nov. 13, 2003 Order (Ex. 2) at  

§ IV.E.1, and require a further payment of $50 million over and above the actual, calculated 

restitutionary amount.  SEC Apr. 8, 2004 Order (Ex. 2) at § IV.A.  The orders make no provision 

for the cancellation of Class B shareholders’ obligation to pay the CDSC.  Indeed, granting such 

relief would provide Plaintiff and the putative class with a double recovery, and conflict with the 

intent of the consent orders to fully compensate shareholders for their losses.  For this reason, 

too, Plaintiff’s claim presents a substantial federal question that warrants removal.  See, e.g., 

Sable v. General Motors Corp., 90 F.3d 171, 175 (6th Cir. 1996). 

Finally, Plaintiff’s claim threatens to undermine key elements of federal law regarding 

the sale of mutual fund shares.  Indeed, while Plaintiff claims that the CDSC is a “penalty” that 

shareholders have to pay, see Compl. ¶¶ 2, 20, it is actually a means through which financial 

intermediaries are compensated for services relating to the distribution of mutual fund shares.  

See ING Funds, 2005 WL 1107072, at *1.  More importantly, the CDSC is part of an extensive 

body of federal law through which mutual fund shares are marketed.  That body of law, which is 

rooted in the ICA, see 15 U.S.C. § 80a-22, and applicable to sales of mutual funds nationwide, 

see 17 C.F.R. §§ 270.12b-1, 270.22d-1, includes detailed rules for disclosing and assessing sales 

loads, including CDSCs.  These rules ensure that sufficient resources are generated to pay the 

cost of distributing fund shares, and that Class B shareholders, who pay no front-end sales load 

when they purchase their shares, understand that they may be required to pay a CDSC upon 

redemption instead.  Id.  See also NASD, Inc., NASD Manual (CCH) § 2830 (2005).  The rules 

also require that loads be applied equally within share classes, or pursuant to uniform scheduled 

variations, and consistent with disclosures to shareholders.  Id. See also 15 U.S.C. § 80a-22(d); 

17 C.F.R. § 270.22d-1.  Plaintiff effectively seeks to exempt himself (and the putative class) 
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from this carefully constructed regulatory scheme based on allegations of market timing in the 

Putnam funds.   

Through the PSLRA, SLUSA and the National Securities Markets Improvements Act of 

1996 (“NSMIA”), “Congress intended to provide national, uniform standards for the securities 

markets and nationally marketed securities.”  Lander, 251 F.3d at 111.  The federal regulatory 

regime governing the distribution of mutual fund shares leaves no room for inconsistent, ad hoc 

exemptions and carve-outs, particularly on claims for alleged misconduct that the SEC has 

already ensured will be completely remedied.  For this reason, Plaintiff’s claim “necessarily 

depends on resolution of a substantial question of federal law,” and is removable under 28 

U.S.C. § 1441 in addition to SLUSA.  See Franchise Tax Bd., 463 U.S. at 8-9; see also Myers v. 

Merrill Lynch & Co., 1999 WL 696082 (N.D. Cal. 1999) (NSMIA preempts claims under state 

statutes that conflict with federal securities rules), aff’d, 249 F.3d 1087 (9th Cir. 2001).     

III. This Case Is Distinguishable from Meyer v. Putnam International Voyager Fund. 
 

Last year, in Meyer v Putnam International Voyager Fund, 220 F.R.D. 127 (D. Mass. 

2004), Judge Young ruled that SLUSA did not preempt “market timing” claims made by other 

plaintiffs against certain Putnam investment companies, and that the federal questions presented 

in the claims were not substantial enough to warrant removal.  That ruling is distinguishable. 

As in this case, the dispositive issue in Meyer with respect to SLUSA was whether the 

plaintiffs’ claims were “in connection with” the purchase and sale of securities.10  There, as here, 

the plaintiffs claimed solely to be “holders” of Putnam fund shares.  220 F.R.D. at 129.  

However, that case involved claims that the defendants had allowed market timers to “capture[] 

                                                 
10  The plaintiffs in Meyer  also argued that their complaint did not include any claims of “misrepresentation or 
omission.”  220 F.R.D. at 129 n.1.  While Judge Young’s ruling on the “in connection with” requirement meant that 
he did not have to consider this argument, he noted that references in the complaint to “unsuspecting” class 
members, and the defendants’ policy against market timing “might be fairly construed as “the ‘allegations of 
misrepresentations or omissions’ that Meyer denies making.”  Id.  
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an arbitrage profit which comes dollar- for-dollar out of the pockets of long-term investors,” 

which the plaintiffs claimed harmed them by reducing the value of the shares they held.  See 

Meyer Complaint, No. 03-12214-WGY, ¶¶ 29, 79 (available on PACER) (“Plaintiff and the other 

members of the Class have been injured by defendants’ wrongdoing . . . because . . .  the NAV or 

price of shares of [Plaintiff’s funds] were lower than they might have otherwise been.”).  In 

contrast, the claim in the instant case involves fees that were agreed to as part of Plaintiff’s 

purchase of his shares, and the harm alleged arises only when Plaintiff redeems those shares.  

Therefore, unlike the claim in Meyer, Plaintiff’s claim here is necessarily “connected to” both 

purchase and sale of securities.  See Dabit, 395 F.3d at 48. 

Nor did the plaintiffs in Meyer expressly rely on any purchases or redemptions of mutual 

fund shares in asserting their claims.  In contrast, Plaintiff here expressly bases his claim of 

breach on “substantial redemptions by shareholders . . . [and] increased outflow of shareholder 

funds” resulting from those redemptions.  Compl. ¶ 3 (emphasis added).  Hence, Plaintiff’s claim 

here “coincides with” securities transactions. 

The court in Meyer also found that the language in Meyer’s complaint was “sufficiently 

clear to exclude claims asserted in connection with the purchase or sale of the Funds.”  Id. at 

129.  The court’s understanding on this point was enhanced by the fact that Meyer, in his motion 

to remand, had expressly renounced any claim “that plaintiff bought or sold covered securities in 

reliance on defendants’ alleged misrepresentations.”  Id.  In this case, the Complaint expressly 

includes claims by shareholders who have already been assessed a CDSC, and does not exclude 

claims by shareholders who purchased shares (or additional shares) after October 28, 2003.   

Meyer was also decided before the recent rulings in Kircher, Rowinski, and Dabit.  As 

discussed above, these cases all counsel that courts should carefully review purported state law 
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claims to determine whether they encompass claims by purchasers or sellers of securities.  

Indeed, under Kircher, the critical issue is whether the alleged misconduct coincides with the 

purchase or sale of securities, and not whether it coincides with a plaintiff’s purchase and sale.   

With respect to federal question removal, Judge Young found that, at most, federal law 

provided a “element” of the plaintiff’s state law cause of action.  220 F.R.D. at 130.  In this case, 

Plaintiff relies entirely on the violation of federal law as the basis for his claim, and the relief he 

seeks would both interfere with federal consent orders designed to remedy the harms he alleges 

and graft an ad hoc exception on to the federal body of law regarding the distribution of mutual 

fund shares.  None of these issues were factors in Meyer.    

CONCLUSION 

 For the reasons set forth herein and in defendants’ Notice of Removal, plaintiff’s Motion 

to Remand should be denied.   

Dated: June 20, 2005    Respectfully submitted, 

  /s/ John D. Donovan, Jr.                                             
      John D. Donovan, Jr. (BBO#130950) 
      Carisa Klemeyer 
      ROPES & GRAY LLP 
      One International Place 
      Boston, MA  02110-0624 
      Telephone: (617) 951-7000 
      Fax: (617) 951-7050 
 

Thomas B. Smith 
 ROPES & GRAY LLP 
 One Metro Center 
 700 12th Street, NW, Suite 900 
 Washington, DC 20005-3948  

 Telephone: (202) 508-4600 
 Fax: (202) 508-4650 

 
 Counsel for ALL DEFENDANTS  
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true copy of the above document was served on the attorney of 

record for each party in this matter by filing the document electronically with this Court, using 

the Court’s ECF filing system, on this 20th day of June, 2005.   

 
 

/s/  John D. Donovan, Jr. 
John D. Donovan, Jr. 
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